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A SURVEY OF NORTH DAKOTA
ENVIRONMENTAL LAW

ROBERT

E.

BECK*

I. WHAT DO WE MEAN BY "ENVIRONMENT"
RONMENTAL LAW" IN GENERAL?

AND

"ENVI-

A New Year's resolution for January 1, 1970, proposed by a
group of 9 Congressmen contains the following statement that can
be used to define environment for purposes of this discussion.
I pledge that I shall work to overcome all that degrades
our earth, our skies, our water, and the living things therein,
so that at the end of the Environmental Decade of the 1970's
we may see our environment immeasurably better than at
the beginning. 1
The focus seems to be on the natural environment as opposed
to the social environment, on trees, flowers, animals, clouds, rain,
and so on, as opposed to schooling, church, government, family,
etc. Environmental law then would relate in its good aspects to
law that is directed toward preventing the physical degradation
of our earth, skies, water, and living things therein. Environmental
law in its bad aspects would be that law that is directed either
wittingly or unwittingly to the physical degradation of our earth,
skies, water, and living things or any part thereof. Both good
and bad environmental laws exist.
But then a nagging question remains, is there any law that
does not either tend to degrade or to prevent degradation of the
earth, skies, water, and living things therein? Is not all law environmental law? A recent symposium on environmental law includes
'
a discussion of "Slumlordism As a Tort,"2
which illustrates somewhat the all-pervasive 'notion of environmental law. But it is cerI
North
1.
2.
1969).

Professor of Law and Director, Agricultural Law Research Program, University of
Dakota. LL.B. University of Minnesota; LL.M. New York University.
NATIONAL PARKS MAGAZINE 27, Jan. 1970.
Sax, Slumlordism: Another Pollutant-A New Tort, 5 TRIAL 24 (August/September
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tainly arguable that if environmental law is to become a meaningful
discipline, only something less than "all" law can be included.
What are the possible limitations? Obviously not all law relating
to property is brought within the confines of, for example, a course
in property law. A recent development analogous to that of environmental law would seem to be the growth of "poverty law."3
Perhaps what is behind this manifestation for poverty law and
environmental law is a great desire to be "relevant" and to react
in favor of pushing a positive solution to some of today's problems
instead of dealing in the abstract. So environmental law may wind
up being defined on the basis of identifying extant problems: air
pollution, water pollution, noise, drainage, strip mining without reclamation, oil slicks, animal extinction, pesticides, over-population,
to name a few.
Some aspects of what everyone would probably agree is environmental law have been with us for a long time. Neighbors have
sued when their crops have been damaged by their neighbor's
spraying operations. 4 Lower riparians have sued upper riparians
when the upper riparians have polluted the stream," and so on.
The focus in these cases has been the specific injury to the plaintiff.
The concern is no longer so limited. There are three primary
aspects to the enlarged concern. And in 1948 Aldo Leopold articulated
these three aspects succinctly in the forward to his Sand County
Almanac:
[1] That
ogy, but
extension
is a fact

land is a community is the basic concept of ecol[2] that land is to be loved and respected is an
of ethics. [3] That land yields a cultural harvest
long known, but latterly often forgotten. 6

The ecological balance or community approach focuses on
man and has as its ultimate goal the maintenance of the ecological
balance that is necessary for the survival of man. It sees the
frog and the goose and the lemming as parts of the ecological
7
balance upon which the fate of man depends.
One of the most eloquent exponents of the conservation ethic
is Aldo Leopold. In Sand County Almanac, he puts it this way:
All ethics so far evolved rest upon a single premise: that
the individual is a member of a community of interdependent
3.

See generally P.

DODYK, M.

SOVERN,

C.

BERGER,

W.

YOUNG,

M.

PAULSEN,

LAW AND

POVERTY (1969).
4. See, e.g., Gotreaux v .Gary, 232 La. 373, 94 So. 2d 293 (1957).
5. See First Kingston Corp. v. Thompson, 223 Ga. 6, 152 S.E.2d 837 (1967).
6. A. LEOPOLD, SAND COUNTY ALMANAC X (1948).
7. See Caldwell, The Ecosystem as a Criterion for Public Land Policy, 10 NAT. RES.
J. 203 (1970).
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parts. His instincts prompt him to compete for his place in
that community, but his ethics prompt him also to cooperate. ....8
The land ethic simply enlarges the boundaries of the community
to include soils, waters, plants, and animals, or collectively, the
land.
This sounds simple: do we not already sing our love for and
obligation to the land of the free and the home of the brave?
Yes, but just what and whom do we love? Certainly not the
soil, which we are sending helter-skelter downriver. Certainly not the waters, which we assume have no function
except to turn turbines, float barges, and carry off sewage.
Certainly not the plants, of which we exterminate whole
communities without batting an eye. Certainly not the animals, of which we already extricated many of the largest
and most beautiful species. A land ethic of course cannot
prevent the alteration, management, and use of these 'resources,' but it does affirm their right to continued existence, and, at least in spots, their continued existence in a
natural state.
In short, a land ethic changes the role of Homo sapiens
from conqueror of the land-community to plain member and
citizen of it. It implies respect for his fellow-members, and
also respect for the community as such.9
The quality life view does not express any particular reverence
for the earth or its creatures or any particular concern for the
survival of man. It simply takes the view that unpolluted water
is better than polluted water for the quality life; that the quality
life needs some recreational areas, perhaps even wilderness, and
so on.
II.

NORTH DAKOTA ASPECTS
A.

Laws On The Books
1. Coverage

This section is organized essentially on the basis of the four
areas in the foregoing broad definition-earth, air, water, and living
things therein, resulting in some overlap. The article does not
include any exhaustive discussion of federal laws that might affect
or apply to North Dakota.
a. Earth. North Dakota has dealt with some important problems relating to the earth, while it has not dealt with others.
8.
9.

A. LEOPOLD, SAND
1d. at 219-20.

OOUNTY ALmAwC 219

(1948),
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(1) The first problem relates to soil loss, of vital importance
to an agricultural state. Much excellent work in saving North Dakota
soil has been based on programs originated initially in Washington.
This work is done locally within and through Soil Conservation
Districts. North Dakota implementing legislation was passed in
1937.10 But still good soil blows away.1 ' In addition, channeling,
dam building, and tree cutting unnecessarily destructive of the
natural environment have occurred frequently, resulting in further
soil loss. So that while the soil conservation legislation and the
Soil Conservation Districts have done much good for the North
Dakota environment, they have also added to the negative side.
It is clear that there has been substantial environmental impact
without critical evaluation. The requirement of environmental impact statements pursuant to federal law 12 for many, if not most,
of such projects in the future may reduce the environmental costs
of a project or deter it completely.
(2) North Dakota has a Natural Resources Development Bond
statute' s which was enacted after the North Dakota voters adopted
a constitutional provision authorizing the state to get involved in
natural resource deveIopment. 14 The purpose of the statute is to
help provide "a source of low cost power" in order "to promote
economic growth," "development of natural resources" and "prosperity and welfare" of the people. In upholding the constitutionality
of this statute the North Dakota Supreme Court observed:
The court also takes judicial notice of the fact that
the vast lignite coal resources underlying the western half
of this state have attracted relatively meagre amounts of private capital during the first seventy-five years of statehood.
10.
11.

N.D. CENT. CODE ch. 4-22 (1960), as amended, (Supp. 1971).
"The loss of Irreplaceable mineral nutrients Is 3,000 tons per year." Hill, Storm,
Cause Topsoil Loss, The Dakota Student, Feb. 11, 1972, at 9, col. 3.
12. The National Environmental Policy Act of 1969 requires the preparation of a
federal agency of an environmental impact statement for "major Federal actions significantly affecting the quality of the human environment." 83 Stats. 853. Many soil conservation service projects do involve the federal government in a major and significant way.
The Soil Conservation Service has just published a draft environmental statement
on the Starkweather Watershed proposal for Cavalier and Ramsey Counties. Listed as
"Adverse Environmental Effects Which Cannot be Avoided" are:
1. Channel improvement will drain 345 acres of Types 3, 4, and 5 wetlands.
2. One hundred five acres of upland habitat will be destroyed by channel
improvement.
8. The man-made appearance of the constructed channels will not be as in
their natural undisturbed state.
4. Wildlife systems now existing in the area of the proposed channel construction will be altered.
5. The potential exists for local interests to extend the project measures to
drain about 4,000 acres of existing Types 3, 4, and 5 wetlands not preserved by easement or purchase.
SOIL CONSERVATION
SERVICE, U.S. DEPARTMENT OF AGRICULTURE, DRAFT
STATEMENT (REVISED)
STARKWEATHER WATERSHED 13 (August,
1972).

13.
14.

N.D. CENT. CODE ch. 21-11 (19
N.D. CONST. art. 76.

).

ENVIRONMENTAL
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Current enterprise in the development of lignite coal as a
major natural resource in the generation of electrical energy
is largely dependent on loans made to cooperative electric
companies by the federal government. The development of
a major natural resource of the state for the common good
where adequate amounts of private capital are lacking would
seem to be the highest order of public purpose. The electorate in adopting Article 76 of the North Dakota Constitution
must have come to the same conclusion. The application
under consideration clearly meets the public purpose test. 15
This probably was the general attitude of North Dakotans in 1962
when they voted on the amendment and, perhaps, even in 1965
when the court wrote its opinion. But there is doubt whether it
still is the general attitude now that the mixed blessings of such
resource development are more widely known.' 6
(3) In 1969, the North Dakota legislature passed reclamation
legislation providing that miners must reclaim certain strip-mined
land. 1 Perhaps this was in recognition of the changing attitudes
toward resource development; certainly it was in recognition of
one of the attendant problems to coal production. An affected strip
miner must get a mining permit, deposit a bond at $200 per acre,
promulgate a reclamation plan acceptable to the Public Service
Commission, and execute that plan. Several weaknesses exist in
the law. The law applies only when the overburden exceeds ten
feet in depth. Further, a $200 bond is inadequate, since forfeiture
would generally be cheaper than reclamation. Reclamation costs
generally range from $250 to $750 per acre minimums; thus it
would seem that, at minimum, the statute should provide for a $750
per acre bond. Further, the law fails to provide for preservation of
topsoil. Because of the increased interest in North Dakota coal, revision proposals will be before the 1973 legislature.
(4) A highway corridor board, created in 1967,18 exists for
billboard regulation. The legislature made it clear that outdoor
advertising was not to be prohibited totally in North Dakota. With
several exceptions, it was, however, to be prohibited in any area
not "zoned industrial, commercial, or the like"' 9 by the Highway
Corridor Board. This Board was to have as its chairman the State
Highway Commissioner or his agent. In addition, the Board was
to contain (1) the Director of the Business and Industrial Development Department or his agent, (2) the Commissioner of Agriculture
15.
16.
17.
18.
19.

Kelly V. Guy, 133 N.W.2d 853, 857 (N.D. 1965).
See, e.g., Power Plants on the Prafries, 99 ScrENCE NEWO 881 (June 5, 1971).
N.D. CENT. CODE cIL 38-14 (Supp. 1971).
N.D. CENT. CODE ch. 24-17 (1960).
N.D. CENT. CODE § 24-17-03(4) (1960).
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or his agent, (3) a representative of the North Dakota Outdoor
Advertising Association, and (4) a representative of the North Dakota Motel Association. 20 It is almost unbelievable how a Board
with such a composition could have been created. So obviously
absent are a representative of an organization promoting natural
and scenic beauty and a representative of the general public. The
Board was given authority to adopt rules and regulations, but
the Board had adopted only an Interim Policy on Billboard Control. 21 This policy was not fully satisfactory to federal officials
and North Dakota was reported in danger of losing some federal
highway funds. The Board now has signed an agreement with
the federal government whereby federal standards and regulations
will be used to some extent in North Dakota. 22 In essence the
agreement with the federal government sets size, spacing, and
lighting limitations on billboards to be located within zoned or
unzoned commercial or industrial areas. The federal agreement
size and spacing limits seem more liberal than those of the state
interim policy whereas the lighting provisions of the federal agreement are much more specific. What is not clear from the agreement itself is whether the zoning of an area as commercial or
industrial for billboard purposes by the Highway Corridor Board
is permitted under the agreement or whether the zoning contemplated therein refers to zoning by a body with authority to establish
use patterns such as townships, cities, and counties in North Dakota.2 8 It would appear to be the latter. Certainly North Dakota
had a great opportunity to preserve much of its scenic beauty
free from billboards when the interstate highway program began.
But it was not taken advantage of. Approaching Bismarck from
the east on Interstate 94 gives a vivid picture of the result.
(5) North Dakota has several laws and regulations relating
to solid waste disposal. There are extensive state health department
regulations relating to landfills and other disposal problems, 24 although the statutory basis for these regulations is in some doubt
20. N.D. CENT. CODE § 24-17-06 (1960).
21. Highway Corridor Board, Interim Policy on Billboard Control (rev. March, 1970)
(a three-page memorandum with a one-page attachment).
22. Agreement For Carrying Out National Policy Relative to Control of Outdoor Advertising In Areas Adjacent to the National System of Interstate and Defense Highways
and the Federal-Aid Primary System (Jan. 31, 1972). Rules and regulations pursuant to
this agreement are not yet available.
23. Zoned commercial or industrial areas mean those areas which are zoned for business, -lndustry, commerce, or trade pursuant to a state or local zoning ordinance or regulation. Id at 5.
24.

(1)

SOLID

WASTE

MANAGEMENT

REGULATIONS

OF

THE

STATE

Or

NORTH

DAKOTA,

REGULATION No. 86, adopted by the State Health Council, May 7, 1970.
(2)
(3)

NORTH DAKOTA
MANAGEMENT IN
SANITARY

STATE DEPARTMENT OF HEALTH, A PLAN
oR SOLID WASTE
NORTH DAKOTA
(July,
1971).
LANDFILL EVALUATION STANDARDS
OF THE STATE OF NORTH DAKOTA,

issued by State Health Pepartnient, 1971.
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and should be firmed up. 22 There is legislation dealing with junkyards, 26 although it is not clear of how much value it is. It is
limited to dealing with junkyards adjacent to highways, prohibiting
future development within a certain distance and providing the
Commissioner of Highways with some regulatory authority. Further
there is a provision for abatement of existing junkyards. Nothing
has been done toward requiring use of returnable cans and bottles; 27
nor has anything been done to require our state institutions to
use recycled materials.
(6) We have several laws relating to radiation, 28 and the state
29
health department has a plan for protection against radiation.
(7) A new noxious weeds law was passed by the 1971 legislature; 0 rules and regulations pursuant thereto have just been
issued by the North Dakota Department of Agriculture.2 The statute
provides that it is "the duty of every person to eradicate or to
control the spread of noxious weeds on lands owned or controlled
by him '2' 2 within the state. The authority to define noxious weeds
was given to the Commissioner of Agriculture; he has recently
identified them to be absinth wormwood, canada thistle, field bindweed, hemp, hoary cress, leafy spurge, musk thistle, perennial

sowthistle, and russian knapweed 2 3 The Board of County Commis25.

N.D. CENT. CODE § 23-01-03(3)
The health council shall:
S.

26.

(1960):

Establish standards, rules and regulations which are found necessary for
the maintenance of public health, including sanitation and disease control.

N.D. CENT. CODE ch. 24-16

(1960).

See G rand Forks Herald, Sept. 24, 1972, at 39, col. 3: "Anti-junkyard law use asked,"
discussing some apparent violators of the law in the Grand Forks area. For a followup see Grand Forks Herald, Sept. 29, 1972, at 9, col. 7. "Junkyards legality question."
The difficulty with these Grand Forks junkyards discussed In the foregoing articles Is
that they may be within areas zoned or used for "industrial activities," in which case
state law permits them to continue. N.D. CENT. CODE § 24-16-11 (1960). This Is a definite weakness in the North Dakota law.
27. See, e.g., OREGON BEVERAGE CONTAINER ACT OF 1971, which provides in part that
beverage containers certified by the Oregon Liquor Control Commission shall have a "refund value of not less than two cents" and all other beverage containers "not less than
five cents." Further, cans where "a part of the container is detachable in opening the
container without the aid of a can opener" are prohibited. It is under constitutional attack by the beverage industry. OREG. SEss. LAWS c. 745, 1-B1036 (1971).
Littering of public highways, which is certainly relevant to bottle and can disposition, constitutes a misdemeanor in North Dakota which could result In a fine from $10
to $100 or Imprisonment In the county jail not to exceed 80 days or both. N.D. CENT.
CODE § 24-12-03 (1960).
28. N.D. CENT. CODE chs. 23-20 (1960), 23-20.1 (1960).
29.
State Department
RADIATION (1969).

of Health,

STATE OF NORTH DAKOTA

PROGRAM

FOR CONTROL OF

N.D. CENT. CODE ch. 63-01.1 (Supp. 1971).
Noxious weed: means any plant propagated by either seed or vegetative
parts which Is determined by the commissioner after consulting with the
state cooperative extension service, to be Injurious to public health, crops,
livestock, land, or other property.
Id. § 63-01.1-02(4).
30.

31.

NORTH DAKOTA

NOXIOUS WEEDS LAws WITH REOULATIONS,

(1972). This document consists of 26 printed pages.
32. N.D. CENT. CODE § 63-01.1-01 (Supp. 1971).
33. Commissioner of Agriculture's Regulation No. 63.01.1-2.

PROCEDURES,

AND

FORMS
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sioners is designated the control authority for each county, but
authority is given for the creation of special weed control authorities under certain conditions.
(8) North Dakota has minimal legislation relating to forests."4
Annually many trees are lost due to agricultural clearing and
reservoir inundation. This continues apace, and the strengthening
of the state forest system should be explored to better conserve
our forests.3 5 A tax-incentive law exists,36 but it is not clear how
effective it has been.
(9) Legislation has been enacted in an attempt to protect and
preserve historical sites. It is twofold in approach. First, permits
are required for exploration of archaeological sites, except that
a landowner may explore his own land without permit.3 7 Thus
someone totally unskilled, but because he happens to own land,
could ruin a valuable archaeological find. Clearly, the state has
an interest in archaeological finds on private lands and regulation
would be justifiable even there. Primary regulating authority to
the extent that it exists is in the Superintendent of the State Historical Board. Second, a registry of historic sites has been provided, along with some basic preservation responsibilities.38 However,
only four historic sites are identified as being on private land. 39
(10) No effective regulation of the location of power and telephone transmission lines exists. Again, one has only to view the
34. N.D. CENT. COnE § 1-03-07 (1960) establishes Arbor Day. N.D. CENT. CODE ch. 4-19
(1960), as amended, (Supp. 1971), creates a state forester and sets forth his duties. N.D.
CENT. COnE ch. 4-21.1 (1971 Supp.) deals with nurseries and nursery stock. N.D. CENT.
CODE ch. 4-21 (1960) establishes a "tree bounty." N.D. CENT. CODE § 12-41-03 (1960)
makes it a misdemeanor to willfully injure, disfigure, or destroy a shade tree that he
does not own and N.D. CENT. CODE § 12-41-11(1) (1960), as amended, (Supp. 1971) carries this one step further to cover trees in general. N.D. CENT. CODE § 12-41-13 (1960)
makes it a misdemeanor to remove or destroy "any native growing fruit bearing shrub
or tree on any native growing timbered lands" unless it is to clear for agricultural purposes. It is not clear if "native growing fruit bearing" modifies "tree" as well as modifying "shrub". N.D. CENT. CODE §§ 15-06-38, -39, -40, and -41 (1960) relate to forest management of school lands. N.D. CENT. CODE chs. 18-02 (1960) and 18-03 (1960) provide
for fire wardens and firemen's associations respectively. Finally, N.D. CENT. CODE ch.
57-57 (1960) provides for a "native woodland tax."
35. "North Dakota presently has four State Forests, three of these are in the Bottineau-Lake Metigoshe area and the other one is near Walhalla. The area within the State
Forests totals 5,602 acres.
3900 acres;
Turtle Mt. State Forest (Metigoshe) ..............
1072 acres;
................
Homen State Forest (Metigoshe)
200 acres;
Coppice State Forest (Towner) ....................
480 acres;
Tetrault Woods State Forest (Walhalla) ..........
certain portions of these areas are utilized for the production of wood products
NORTH DAKOTA OUTDOORS, 3

(Sept. 1971).

36. N.D. CENT. CODE ch. 57-57 (1960). Apparently the tax is in effect in only four
counties-Pembina, Cavalier, Grand Forks, and Walsh. The acreage that has been included since 1968 to July 1, 1971, ranges from 7,460.4 acres in Pembina County to 775.3
acres in Walsh County. These statistics have been provided by the State Forester whose
duty it is to supervise administration of the law.
37. N.D. CENT. CODE ch. 55-03 (1960). The significance of protecting these sites can
be seen in a recent Grand Forks Herald headline: "Fossils unearthed said 60 million
years old." The dig was 20 miles north of Sentinel Butte, North Dakota. Grand Forks
Herald, Sept. 12, 1972, at 3, col. 1. Included were fossils of an 18 foot crocodile.
38. N.D. CENT. CODE ch. 55-10 (1960).
39. N.D. CENr. CODE § 55-10-06 (1960).
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area east of Bismarck on Interstate 94 to get a vivid picture
of the mess that has arisen. The establishment of power line corridors can be considered as an alternative to the existing hodgepodge approach.
b. Air. Legislation exists in three primary areas concerning
the air.
(1) In 1969 the North Dakota legislature enacted a law dealing
with air pollution;4 0 revised regulations have just been adopted
pursuant to that law by the Air Pollution Control Advisory Council
and the State Health Department. 4 1 While the Council has the power
to veto rules and regulations, it has no enforcement powers. If
it had enforcement powers, its composition probably would have
to be different. A problem with federal regulatory agencies that
have started out as independent agencies is that they have been
taken over by the industries they were to regulate. Here in North
Dakota the legislature did not wait for that process to happen
naturally, but gave it a head start through the legislation. Thus
there has to be a representative of the fluid and gas fuels industry
and one of the solid fuels industry on the council. Industry men
may be honest and well-intentioned, but they have a conflict of
interest. When, for example, a judge has an interest in a case,
he is expected to disqualify himself-that is what the Haynsworth
controversy was all about. The legislature did, in 1971, change
membership of the council slightly.42 Whereas they had provided
originally for "one appointed at large," this was changed to "three."
Several additional points must be made. The regulations, which
have the force of law, are in large part very technical. Frequently
they can be interpreted and understood only by engineers, physicists,
or chemists. 43 Thus, initial enforcement is entrusted to the "ex40. N.D. CENT. CODE ch. 23-25 (1960), as amended, (Supp. 1971). For a good discussion see Note, The Peril of Air Pollution in North Dakota, 46 N.D. L. REv. 217 (1970).
41. NORTH DAKOTA STATE DEPARTMENT OF HEALTH, AIR POLLUTION CONTROL REOULATIONS (1972). These regulations are 49 pages in length and have the force of law. Ambient air quality standards are applied, per federal legislation, to seven air contaminants:
particulates, sulfur oxides, hydrogen sulfide, carbon monoxide, photochemical oxidants,
hydrocarbons, and nitrogen dioxide. Certain 'activities such as open burning are restricted.
42. N.D. SEss. LAws ch. 264 § 1 (1971).

43. See,

e.g., NORTH DAKOTA STATE DEPARTMENT OF HEALTH, AIR POLLUTION

CONTROL

REGULATIONS 27 (1972):
TABLE 3. MAXIMUM
INDUSTRIAL

Process Weight
Rate
Lb/hr
Tons/hr
100
0.05
200
0.10
400
0.20
600
0.30
800
0.40
1,000
0.50
1,500
0.75
2,000
1.00

ALLOWABLE
PROCESSES

Rate of
Emission
Lb/hr
0.551
0.877
1.40
1.83
2.22
2.58
3.38
4.10

RATES OF EMISSION OF PARTICULATE

Process Weight
Rate
Lb/hr
Tons/hr
16,000
8.00
18,000
9.00
20,000
10.00
30,000
15.00
40,000
20.00
50,000
25.00
60,000
30.00
70,000
85.00

MATTER FROM

Rate of
Emission
Lb/hr
16.5
17.9
19.2
25.2
30.5
35.4
40.0
41.8

10
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perts" in the regulatory agency, which is the state health department in North Dakota. Presumably states attorneys will be called
into the enforcement process only when the agency is unable to
succeed. Unfortunately the legislature has not provided much manpower or funding to enforce the law.4 Further, these regulations
are determined in large part by requirements imposed on states
by federal legislation and regulations. 45 If a state fails to have
an air pollution control implementation plan approved by the federal agency, the federal government would enforce its own regulations directly on the state.
Pursuant to federal legislation, states are permitted to regionalize their approach to air pollution control. North Dakota is involved in two regions; Cass County in North Dakota and Clay
County in Minnesota together constitute one region, and the balance
of North Dakota constitutes another region.
While the state health department has been busy developing many good standards and enforcing them, North Dakota's most
pressing air pollution problem-snirt-has been left untouched to
date. 46 A further question remains as to what extent degradation
of air that is purer than the national standards will be allowed

to occur.
Process Weight
Rate of
Process Weight
Rate of
Rate
Emission
Rate
Emission
Lb/hr
Tons/hr
Lb/hr
Lb/hr
Tons/hr
Lb/hr
2,500
1.25
4.76
80,000
40.00
42.5
3,000
1.50
5.38
90,000
45.00
43.6
3,500
1.75
5.96
100,000
50.00
44.6
4,000
2.00
6.52
120,000
60.00
46.3
5,000
2.50
7.58
140,000
70.00
47.8
6,000
3.00
8.56
160,000
80.00
49.0
7,000
3.50
9.49
200,000
100.00
51.2
8,000
4.00
10.4
1,000,000
500.00
69.0
9,000
4.50
11.2
2,000,000
1,000.00
77.6
10,000
5.00
12.0
6,000,000
3,000.00
92.7
12,000
6.00
13.6
Interpolation of the data in this table for process weight rates up to 60,000 lb/hr shall
be accomplished by use of the equation
E=4.10 p 0.67
and interpolation and extrapolation of the data for process weight rates in excess of
60,000 lb/hr shall be accomplished by use of the equation:
E=55.0 p0.11 -40, where Erate
of emission in lb/hr and p-process weight
rate in tons/hr.
44. NORTH DAKOTA STATE DEPARTMENT OF HEALTH, FORTY-FIRST BIENNIAL REPORT, at
113 (July 1, 1968-June 30, 1970):
The Air Pollution Control Program during this biennium was staffed
with 1.65 man equivalents. Training during this period consisted of the
attendance by two staff members of a one-week course on control of visible
emissions, and a one-week course on analysis of atmospheric inorganics by
one staff member.
See also the discussion of enforcement, infra notes 94-103 and accompanying text.
45. See NORTH DAKOTA STATE DEPARTMENT OF HEALTH, IMPLEMENTATION PLAN FOR THE
CONTROL OF AIR POLLUTION FOR THE STATE OF NORTH DAKOTA (1972).
This plan consists
of 56 printed pages.
46.
Snirt (snow and dirt combined) is a peculiar problem for Grand Forks. It seeps
through house window frames, settles on house siding and in yards, and gets into automobile windows. It also results in topsoil loss. See note 11 supra.

11
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Both injunctive relief and criminal penalties are provided for
by the Code; 4 7 but the criminal penalties are minimal, and it
is not clear whether there has to be a break in the polluting
to constitute a separate offense.
(2) A weather modification statute has been on the books since
1965.41 Under it weather modification becomes a governmental function as well as a private one, and it does not allow just anybody
to fool around with the weather. At least a license has to be
obtained first. The principal state agency here involved is the
North Dakota Aeronautics Commission which has the power to
"determine the procedures, requirements, conditions, qualifications
and professional standards" for granting of licenses for weather
modification operations." One very good feature of the statute
is the statement that "North Dakota claims its sovereign right
to use the moisture contained in the clouds and atmosphere within
the sovereign state boundaries." 50 Scientific journals are replete
with theories about weather modification and with descriptions of
experiments undertaken to accomplish the same.5 Large-scale attempts are in the immediate horizon. There have already been
court cases between landowners as to consequences of weather
modification attempts.52 Investigations are underway as to weather
modification in North Dakota.
The statute allows the creation of weather modification authorities, complete with mill levy powers." Seven have been created
54
to date.
(3) The 1971 Legislation Assembly passed a
to noise 55 empowering the State Health Council
and regulations for its implementation. The law is
"hazards to health and safety. ' ' 56 The council is
47.

N.D. CENT. CODE § 23-25-09

23-25-10
48.

(1960)

(1960)

(injunctive proceedings).

statute relating
to adopt rules
directed toward
in the process
N.D. CENT. CODE §.

(misdemeanor).

N.D. CENT. CODE ch. 2-07

(1960),

as amended, (Supp.

1971). For a

good

discus-

sion, see Note, The North Dakota Weather Modification Act and the Need For a Comprehensive Weather Modification Program, 45 N.D. L. Rzv. 407 (1969).
49.
50.
51.

N.D. CENT. CODE § 2-07-05 (Supp. 1971).
N.D. CENT. CODE § 2-07-01 (Supp. 1971).
See, e.g., 141 NATIONAL GEOGRAPHIC 519

(April,

1972);

101

SCIENCE NEWS

254

(Apr. 15, 1972).
52. See, e.g., Southwest Weather Research, Inc. v. Rounsaville, 320 S.W.2d 211, 216
(Tex.

Civ. App.

1958):

We believe that under our system of government the landowner is entitled
to such precipitation as Nature designs to bestow. . . . (T)his enjoyment
of or entitlement to the benefits of Nature should be protected by the
courts ...
53. N.D. CENT. CODE §§ 2-07-06 et seq. (Supp. 1971).
They have been created on a county-wide basis. They are in Adaxs, Bowman,
54.
Hettinger, McKenzie, Mountrail, Slope, and Ward Counties. See North Dakota Aeronautics

Commission, Accomplishments

in Decade of Sixties, p. 11.

55.

N.D. CENT. CODE § 23-01-17

66.

Id.

(Supp. 1971).
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of working on these rules and regulations, and little more can
be said until a proposal becomes public.
c. Water.
(1) North Dakota is fortunate in having statutes declaring all
waters to be owned by the people and subject to use essentially
only through a system of appropriation administered for the people
by the State Engineer and the North Dakota Water Conservation
Commission. 57 Frequently, however, we lose sight of the fact that
it is the people and not the Engineer or the Commission that
own the water, and we must remind ourselves and them of that
fact frequently. They merely administer our ownership for our
benefit. This system is a must where water is in short supply.
It may be that the Commission does not have sufficient police
powers to supervise the system,58 and this will become more important as water supplies are used up and population increases. Police
powers can only be delegated by the state legislature, and it is
questionable whether they have done so. Another defect in the
North Dakota law relates to priorities of use. One of our statutes,
although of very limited scope, reads as follows:
In all cases where the use of water for different purposes conflicts such uses shall conform to the following order
of priority:
1. Domestic use.
2. Livestock use.
3. Irrigation and industry.
59
4. Fish, wildlife and other outdoor recreational uses.
But why should these uses have this priority in all parts of the
state? Why cannot recreation and wildlife be given a high priority
now for some areas and be preserved that way? Why must people
be allowed to settle everywhere and thus ultimately give rise to
the type of conflict that necessitates the listed priorities? In this
context the North Dakota Constitution provides:
All flowing streams and natural water courses shall
forever remain the property of the state for mining, irrigating and manufacturing purposes. °
57. See generally N.D. CENT. CODE tit. 61 (1960), as amended, (Supp. 1971). More has
been written In North Dakota on water law than on any other natural resource law area.
See, e.g., Beck & Newgren, Irrigation in North Dakota Through Garrison Diversion: An
Institutional Overview, 44 N.D. L. REV. 465 (1968); Bard & Beck, An Institutional Overview of the North Dakota State Water Conservation Commission: Its Operation and Setting, 46 N.D. L. REV. 31 (1969); Beck & Bohlman, Drainage Law in North Dakota: An
Overview, 47 N.D. L. REv. 471 (1971); Ayers & Beck, Water Management Districts in
North Dakota, 48 N.D. L. REV. 361 (1972).
58. See Bard & Beck, An Institutional Overview of the North Dakota Water Conservation Commission: Its Operation and Setting, 46 N.D. L. Rnv. 31, 43-45 (1969).
59. N.D. CENT. CODE § 61-01-01.1 (1960), as amended, (Supp. 1971).
60. N.D. CONST. art. 17, § 210.
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Now while the concept of state ownership may be good environmental law, the limitation to "mining, irrigation and manufactur-

ing" purposes seems to be bad. Why not for scenic beauty? Why
not for ecological or wilderness maintenance? And so on. Obviously,
the concerns in existence at the time the constitution was written

were expressed therein. It is now outdated since it does not accurately reflect current concerns.

(2)

We also have a comprehensive law on water pollution,

enacted in 1967.61 To date the emphasis seems to have been on
the "control, prevention and abatement of pollution of surface
waters.6' 2 In preparing rules and regulations for implementing
this law, the State Department of Health first emphasized the

municipal and industrial wastes problem. In many instances raw
sewage was being dumped directly into bodies of water both by
municipalities and industries. 3 Having worked with this problem
first (and the Department has a limited staff for enforcement
purposes) ,64 the Department, as of 1971, turned its attention to
feedlot run-off.6 5 Such run-off is generally considered to be one

of the prime water pollution sources in agricultural states such
as North Dakota.

6

Under recently issued regulations, certain oper-

ators of "concentrated feeding" operations must have their waste
disposal methods approved by the State Health Department. Concentrated feeding is defined in the regulations, as are those who
fall within the scope of the regulations. These regulations are in
addition to that provision of the North Dakota Code making it,
in effect, unlawful to stable, shed, pen, yard, or corral any horse,

bovine, sheep, or swine within 60 feet from the top of the bank
of any lake or stream within the state's jurisdiction.6

8

But little,

61. N.D. CENT. CODE Ch. 61-28 (Supp. 1971).
62. The quoted language is the title of chapter 61-28. The term "surface waters" is
also used in the rules and regulations adopted by the State Health Department pursuant
to chapter 61-28. Yet It Is clear from the body of the legislation that it was not intended
to be so limited. For example, "waters of the state" are defined to include "all other
bodies or accumulations of water on or under the surface of the earth." N.D. CENT. CODE
§ 61-28-02(6) (Supp. 1971) (emphasis added). Apparently the bill was amended from
the floor to include groundwater, but the title was never changed to reflect this fact
63. For a history of accomplishments and needs, as of January 1970, see NORTH DAKOTA STATE DEPARTMENT

OF HEALTH,

WATER QUALITY

STANDARDS

FOR SURFACE WATERS

OF

NORTH DAKOTA, 11-16 (1970).
64. THE NORTH DAKOTA STATE HEALTH DEPARTMENT FoRTY-FIRST BIENNIAL REPORT,
5 (July 1, 1968-June 30, 1970) lists a director, a public health executive, two engineers
and a sanitarian as the professionals in the Water Supply and Pollution Control Division.
For a chart of the State Health Department structure see Appendix I.
65.

NO'rTH DAKOTA STATE DEPARTMENT OF HEALTH, RULES AND REGULATIONS FOR THE
OF POLLUTION FROM CERTAIN LIVESTOCK ENTERPRISES, REG. No. 61-28
(1972).
hee Hines, Agriculture: The Unseen Foe in the War on Pollution, 55 CORNELL L.

CONTROL

66.
REV. 740 (1970).
67. NORTH DAKOTA STATE DEPARTMENT OF HEALTH, NORTH DAKOTA RULES AND REGULATIONS FOR THE CONTROL OF POLLUTION FROM CERTAIN LIVESTOCK ENTERPRISES, REG. No.

61-28, (1972).
68. N.D. CENT. CODE §§ 61-01-13 (1960),

61-01-14 (1960),

as amended, (Supp. 1971).
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if anything, has been done yet about water pollution from pesticide
run-off, a prime problem in North Dakota.
The Industrial Commission has control over pollution occurring
from oil and gas production wastes. 69 Some geologists in the state
are of the opinion that inadequate precautions have been taken
in the past. It is clear that there is general public concern over
possible pollution of groundwater supplies.7 0 This type of concern
is justified in view of the relative lack of self-cleansing capacity
of groundwater as compared with flowing streams. Some of our
dams, however, may be making stream water as unregenerative
as groundwater.
Several North Dakota statutes did deal with water pollution
71
prior to the 1967 comprehensive legislation.
Finally, the federal government is in the process of writing
new water pollution legislation. 72 New legislation, whatever form
it takes, will require changes in North Dakota rules and regulations,
if not in North Dakota laws.
(3) Drainage is of major concern in North Dakota. Since North
Dakota has the finest wetlands anywhere in the United States for
waterfowl habitat, and since hunting is a million dollar industry
in this state 72 there is a considerable awareness of the consequences of draining such habitat. On the other hand, many farmers
who wish to farm the wetlands or who wish to protect other lands
from flooding, encourage draining.7 4 Agriculture is also important
in this state. At the moment since there is no shortage of agricultural
lands in this country and since the wetlands are unique, the presumption must be in favor of their preservation over draining
for agricultural purposes. Should the balance change in the future,
the presumption could change. Yet plans go on apace for draining
more such lands encouraged by government entities existing under
both state and federal law.75 A considerable body of drainage
69. N.D. CENT. CODE § 38-08-04 (1960).
70. This concern was developed in a series of state-wide community water conferences
sponsored by the North Dakota Water Resources Research Institute, Fargo, North Dakota.
71. See, e.g., N.D. CENT. CODE §§ 61-01-12, -13 (1961), 61-01-14 (1960) as amended,
(Supp. 1971). Furthermore, the State Water Commission has a role to play concerning
water pollution. See N.D. CENT. CODE §§ 61-02-01 (1960), 61-02-14 (1960), as amended,
(Supp. 1971), 61-02-15 (1960).
72.
See Grand Forks Herald, Oct. 5, 1972, at 1, col. 5: "Congress OK's $24.6 billion
antipollution bill; veto seen."
73. See THE DAKOTA SCENE, Sept. 1972, at 1, col. 3, where it is reported that North
Dakota Game and Fish license sales alone exceeded $1 million In 1971.
74. For a discussion of the problem see STANFORD R3ESEARCH INSTrrTUTE, THE NORTH
DAKOTA WETLANDS PROBLEM (1968), which appears as Appendix E to the STATE WATER
COMMISSION'S

STATE

WATER

RESOURCES

DEVELOPMENT

PLAN.

75. Consider for example the Starkweather Watershed proposed for Cavalier and
Ramsey Counties which is described as follows:
Land treatment to be applied on cultivated land will consist basically of improved conservation cropping systems with emphasis on crop residue management and field windbreaks. Pasture and hayland management
will be those practices used to maintain and improve grass stands. Ponds
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will be constructed to provide livestock water and encourage uniform grazing. Wildlife habitat management will dedicate areas to wildlife use and will
provide areas of undisturbed nesting cover.
Approximately 60.6 miles of channel improvement will be constructed.
At the present time 13.0 miles of channel would be classed as having Intermittent flow and the remaining 47.6 miles have ephemeral flow. They range
from 3 to 15 miles in length.
Channel "A", about 6.1 miles long, will be a new channel to provide
an outlet from Dry Lake to Six Mile Bay of Devils Lake. A living snow
fence consisting of three rows of trees on the west side and two rows on
the east side will be planted along the channel's total length.
Channel "B" is designed to Intercept overflow from Morrison lake,
located in the Edmore Watershed, and convey it to Dry Lake. Channels B,
C, D, F, J, and K will total about 54.5 miles. Improvement will consist of
enlargement of these existing channels. About 9.8 miles of the existing channel is poorly defined, while the remaining 44.7 miles is unmodified well defined natural channel. All constructed side slopes will be 4 to 1. Four drop
structures will be Installed to insure stability. Field inlets will be provided
on all channels. Material excavated from the channel will be disposed of
outside of berm areas Provided along each channel. The maximum depth of
spoil will be four feet along Channel "A". The depth of spoil for all other
channels will be 2.5 feet. The channel and berm areas will be seeded
promptly after construction.
On-farm field ditches will be installed to convey flood flows back to
channels. These ditches are needed to fully realize the benefits of the structural works of improvement. Provisions for these ditch outlets are included
In the channel improvement design.
A concrete structure will be provided at the outlet of Dry Lake. This
structure will prevent Channel "A" from degrading at Its inlet and will
provide water level control and management through a two-foot range on
Dry Lake. The lake level will be managed for maximum waterfowl production and use.
The least destructive construction techniques will be used; Including
such practices as seasonal construction, minimum clearing, sectional construction, limiting excavation to one bank, using temporary sediment basins
and other devices to limit sedimentation and other pollution during construction, and prompt vegetation of spoil, channels, and other disturbed areas.
Plant materials will be selected for their ability to control erosion, provide
food and cover for wildlife, and for beauty and ease of maintenance. As
public health safeguards against vector mosquito production, the following
guidelines will be used to eliminate mosquito breeding areas that could
result from project measure construction.
1. Borrow areas resulting from project development should be made
completely self-draining if they are not to be utilized as wildlife habitat.
2. Portions of natural drainageways and channels that are cutoff or
bypassed by new channels should be filled where practicable or should be
provided with drains to minimize shallow ponding.
3. Ponding areas to be utilized as wildlife habitat should be constructed with steep banks to discourage growth of vegetation and accumulation of flotage in shallow water. A minimum depth of 2-3 feet Is suggested
to minimize production of mosquitos and to enhance wildlife habitat.
4. Provisions should be made for water level management in waterfowl areas to minimize mosquito production.
5. Underdrains, culverts, inlets, etc., should be Installed on grade to
prevent shallow ponding.
The project plan further provides that easements, which prohibit the
draining or filling of wetlands, be secured on part of the 18,400 acres of
existing wetlands. Some areas will be purchased and developed for waterfowl
production. These preservation measures will provide the equivalent of maintaining 75 percent of existing wetlands.
This requirement may be reached by the following alternative methods
or combinations of these methods.
(a)
Any and all wetland easements acquired by the Bureau of Sport
Fisheries and Wildlife in the Starkweather Watershed shall be credited.
(b)
When land Is purchased outright by the Bureau of Sport Fisheries and Wildlife In the Starkweather Watershed to be used for wildlife
preservation and development, such acquisition shall be credited double toward the 13,500-acre requirement in the watershed. One acre so purchased
outright in the watershed should be credited the same as two acres of wetland easements acquired in the watershed. The final decision on selection of
such lands shall remain with the Bureau of Sport Fisheries and Wildlife.
The essence of this provision is that the actual or potential waterfowl value
per acre of land purchased outright should be twice that of an acre of land
in easement.
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law exists in North Dakota, 76 but in none of it is there noted
a real imperative for environmental concern. Courts definitely
should take these values into consideration when implementing the
reasonable use rule.7 7 And it should be a required consideration
before any drainage project is undertaken by either a drainage
7
district or a water management district. 1

d. Living Things.

Our laws regarding living things run the

usual gamut from preservation to extermination. Thus one statute
provides in part that "no person . . . shall kill . . . any harmless
wild bird. . . -79 and another is entitled "eradication of gophers,
rabbits and crows." ' 0 In between are those animals that are protected part of the year and not protected part of the year."'
"Harmful wild birds"82-may be killed at any time.
(c)
Acceptable wetlands easements acquired by the sponsors shall be
credited.
An estimated 345 acres of Types 3 and 4 wetlands necessarily destroyed by project channels will be replaced by various compensatory alternatives. These alternatives may involve acceptable combirat'ons using the
following guidelines:
(a)
Diked or dammed areas that provide Type 3 equivalents may be used
to replace Type 3 wetlands on an acre-for-acre basis.
(b) A one-acre Type 4 development with design depth of four feet will replace two acres of Type 3 marsh.
(c)
Two "satellite" ponds 44' x 150' x 3' deep or three 44' x 100' x 4' deep
with 4 to 1 end slopes and 3 to 1 side slopes will compensate for one acre
of Type 3 wetland. These may be constructed adjacent to Types 4 or 5 wetlands.
(d)
When feasible and approved, 150 yards of level ditching can replace
one acre Type 3 wetland. Level ditching shall be installed in segments that
will be at least 150 feet apart and not more than 150 feet in length or more
than 6 feet deep. Each segment will contain up to 7,500 square feet of surface area with a maximum width of 50 feet.
(e)
Cutoff oxbows may be developed to: (1) replace upland game habitat
or (2) compensate for Types 3 or 4 wetlands on an acre-for-acre basis.
The total installation cost is estimated to be $5,513,042. Installation
of land treatment measures is estimated to cost $472,222, while structural
measures installation is estimated to cost $5,040,820.
SOIL

CONSERVATION

SERVICE,

U.S.

DEPARTMENT

OF

AGRICULTURE,

DRAFT

ENVIRONMENTAL

SrATEMENT (REvIsED) STARKWEATHER WATERSHED, 8-10 (August 1972).
76. See Beck & BohIman, Drainage Law in North Dakota: An Overview, 47 N.D. L.
Rnv. 471 (1971).
77. Jones v. Boeing Co., 153 N.W.2d 897 (N.D. 1967), 44 N.D. L. REV. 567 (1968).
78. It i6 questionable whether authority to do this exists at the present time. As to
the creation of water management districts, the State Water Commission may deny a
petition to organize one on the basis that it is not "feasible, desirable, or practical" to
do so. N.D. CENT. CODE § 61-16-02 (1960). But since a district can be organized for any of
many different reasons, this language does not formulate a specific guideline for judging
drainage projects. Since in all probability in pursuing its drainage powers, a water management district has to follow the procedures outlined in the drainage district chapter of
the North Dakota Century Code (see N.D. CENT. CODE § 61-16-11(11)
(1960), as
amended, (Supp. 1971) ) those provisions are doubly important. A proposed drain Is to be
rejected when "there was not sufficient cause for making such petition . ..
[or when]
the proposed drain would cost more than the amount of the benefits to be derived therefrom." N.D. CENT. CODE § 61-21-15 (1960), as amended, (Supp. 1971). See also N.D.
CENT. CODE § 61-21-18 (1960), as amended, (Supp. 1971). While these do not mandate
environmental consideration in so many words, it can be argued reasonably that environmental consideration falls within their scope.
79. N.D. CENT. CODE § 20-04-10 (1960).
80. N.D. CENT. CODE ch. 4-16 (1960).
81. N.D. CENT. CODE ch. 20-05 (1960), as amended, (Supp. 1971).
82. N.D. CENT. CODE §§ 20-04-11 (1960), 20-01-01(9) (1960). While the Code defines
harmful wildbirds to mean blackbirds, magpies, crows, English sparrows, sharp.lhinned
hawks, cooper hawks, great horned owls, snowy owls, and cormorants, a recently negotiated extension (March 10, 1972) to the migratory bird treaty with Mexico (50 Stat.

SURVEY OF ENVIRONMENTAL LAW

Recently the North Dakota Supreme Court decided that North
Dakota

(represented by the State Game and Fish Department)

"does not have such property interest in the fish while they are
in a wild state sufficient to support a civil action for damages
for the destruction of those fish which have not been reduced
to possession.1 83 Why not? Certainly the state has a power to
conserve the fish population. What better way is there to conserve
the fish population of this state than to have a person responsible
for mass killing of them by way of pollution compensate the state
so that it can raise new ones to take their place? If the court
needed a theory or peg on which to hang its decision, the state
as guardian of the fish should have been sufficient. Unfortunately
this decision seems to indicate an unawareness of environmental
realities on the part of our Supreme Court.8 4 The decision should

have been the other way.
Further, there are statutes relating to hunting with motor ve87
88
5
hicles and aircraft, posting of land, and pesticides.
We have two primary pesticide users in this state: farmers

and governmental entities or agencies. While we have some of
the standard laws and regulations relating to pesticides-such as
registration of economic poisons,88 liability for negligent use, 9 licensing of air applicators9" and so on, we have exercised no direct
control over use worth speaking of. 91 As to governmental entities
and agencies, they should at minimum be required to give notice
of prospective spraying programs and hold a public hearing on

such project.
1311 (1936)) protects magpies, crows, sharpshinned hawks, cooper hawks, great horned
owls, snowy owls, and cormorants. T.I.A.S. 7302. Thus the only birds in North Dakota
that can be killed at will are blackbirds and English sparrows. The other species may
still be killed if they are actually involved in crop depradation. N.D. CENT. CODE ch. 20-14
(1960) went so far as to provide for bounties on crows and magpies. The provision for
bounties on rattlesnakes was repealed in 1945. N.D. SESs. LAws ch. 189, § 1 (1945).
83. State v. Dickinson Cheese Co., 200 N.W.2d 59, 61 (N.D.).
84. This Is further evidenced by the fact that the court's discussion of the issues (it
is more a statement of conclusions than discussion of Issues) on so fundamentally important a point takes less than one printed page.
85. N.D. CENT. CODE § 20-01-07 (Supp. 1971). It is doubtful that "motor vehicle" Includes snowmobiles.
86. N.D. CENT. CODE § 20-01-15 (1960).
87. See Beck, Pesticides and the Law, 37 N.D.Q. 49 (1969); Note, Pesticide Use and
Liability in North Dakota, 47 N.D. L. REV. 335 (1971).
88. N.D. CENT. CODE ch. 19-18 (1960), § 19-02.1 (1960).
89. This would exist as a matter of common law.
90. N.D. CENT. CODE ch. 2-05 (1960), as amended, (Supp. 1971). See RULES AND REGULATIONS OF THE NORTH DAKOTA AERONAUTICS COMMISSION RELATING TO AERIAL
DUSTING, FERTILIZING AND INSECT CONTROL BY AIRCRAFT OR HELICOPTER passiln

SPRAYING,
(1972).

These rules and regulations consist of 18 typewritten pages.
91. North Dakota has no provision but see, e.g., CONN. GEN. STATS. ANN. § 19-300
(1958), as amended, (Supp. 1972), which provides for a State Board of Pesticide Control
and Invests it with the power to:
by regulation after public hearing, prescribe materials and methods
which may be used, and prohibit the use of any material or method, in the
application of any pesticides by custom applicators, or by officials of towns,
cities, or boroughs or their agents, to the extent necessary (1) to protect
public health; (2) to protect aquatic and animal life, including pollinating
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2. General State Policy
While the North Dakota legislature has not yet enacted a
general Environmental Policy Act or Environmental Protection Act
of the sort enacted in a substantial number of other states, 92
it has called for environmental education at all levels.9 3
Education is important, particularly as to what the law is.
Many violations of North Dakota environmental laws appear to
occur because the violators do not know of the laws. Further,
many of the laws are very technical and every effort must be
made to translate the gist of these laws into lay language so
that the average citizen can understand what is prohibited and
what is not.
Further, there exists a Natural Resources and Environmental
Management Council consisting of various state department heads
and elected officials.

4

However, no specific environmental direc-

tive is given to the Council.95
The recent Constitutional Convention did include a section on
environmental rights in the proposed constitution96 where none such
insects; or (3) to protect from injury or damage any property not owned
or leased by the person for whom a pesticide Is applied. In adopting such
regulations, the board shall consider all pertinent findings and recommendations of other agencies of this state and agencies of other states and of
the United States.
92. Environmental Policy Acts follow the form of the federal act which sets forth a
policy, requires the governmental agencies to implement that policy and for this purpose
requires the preparation of impact statements. For the Federal Act, see 83 Stat. 852
(1970). For a similar state act see 2 WASH. LEG. SERvicE 487 (1971). The Environmental
Protection Acts take a different approach by authorizing citizens to sue to protect the
environment. For examples of this kind see MIcH. COMP. LAWS ANN. §§ 691.1201-.1207
(Supp. 1972) ; 3 FLA. LAWS ch. 71-343 (1971) ; CONN. PUBLIC AcT 96 (1971) ; 2 LAWS OF
MINN. 2011 (1971). The first such statute was enacted in Michigan and experience pursuant to it Is discussed in Sax & Conner, Michigan's Environmental Protection Act of
1970: A Progress Report, 70 MICH. L. REv. 1004 (1972). For the Connecticut and Michigan Acts see Appendix II.
93. N.D. H.C. Res. 3015 (1971).
94. N.D. CENT. CODE ch. 54-49 (Supp. 1971).
95. North Dakota also has an Outdoor Recreation Agency (N.D. CENT. CODE ch. 53-07
(Supp. 1971)) with a substantial planning function regarding North Dakota outdoor
recreation. In 1970 the Agency completed and published a NORTH DAKOTA OUTDOOR RECREATION PLAN (1970). This substantial 144 page document contains chapters on Characteristics of North Dakota, Recreation Land Administration, Standards, Supply Inventory, Outdoor Recreation Demand, Needs Study, Action Program, Special Considerations,
and Coordination and Maintenance.
96. Section 5. ENVIRONMENT.
The public policy of the state and the duty of each person Is to conserve, develop and utilize natural resources and public lands In order to provide a pleasant and healthful environment for the benefit of present and
future generations. The legislative assembly shall provide by law for the
Implementation and enforcement of this policy.
Each person has the right to a healthful environment and may enforce this
right against any party, governmental or private, through appropriate legal
proceedings, subject to reasonable limitation and regulation as the legislative assembly may provide by law.
Proposed N.D. CONST. art. XI, § 5.
Several states have enacted constitutional provisions regarding environmental protection. For a discussion see Note, Constitutionalsm and Ecology, 48 N.D. L. Rv. 307
(1972).
Compare ILL. CONST. art XI, §§ 1, 2:
The public policy of the State and the duty of each person is to provide and maintain a healthful environment for the benefit of this and fu-
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exists in the present constitution. 7 There has been no indication
that this environmental provision contributed in any way to the
defeat of the proposed constitution.
The not surprising result of this is that to this point in time,
many state agencies would appear on the whole to have been
development oriented without sufficient consideration of various environmental impacts. At present North Dakota is in substantial
danger of losing most if not all of its free-flowing streams. Is
that because there are none in North Dakota worth preserving
in their original state or because no planning has been done? As
more and more dams are built, less and less choice remains. The
same observation is true about channelization. Undoubtedly there
will be legislation forthcoming on preserving some of our streams,
for the purposes of balance and variety if for no other reasons.
But again this will mean another piece of legislation, not expressive
of an enunciated state policy to conserve and protect man's environment.
3. Enforcement.
Most of the statutes involve an administrative agency and the
state's criminal process for enforcement.9 8 When called upon to
ture generations. The General Assembly shall provide by law for the implementation and enforcement of this public policy.
Each person has the right to a healthful environment. Each person
may enforce this right against any party, governmental or private, through
appropriate legal proceedings subject to reasonable limitation and regulation as the General Assembly may provide by law.
with PA. CONST. art. I, § 27:
The people have a right to clean air, pure water, and to the preservation of the natural, scenic, historic and aesthetic values of the environment. Pennsylvania's public natural resources are the common property of
all people, including generations yet to come. As trustee of these resources,
the Commonwealth shall conserve and maintain them for the benefit of all
the people.
97. The present constitution does contain the provision on flowing streams discussed
earlier. See text accompanying note 60 supra.
98. For example, the air pollution law which is to be administered by the North Dakota State Department of Health provides:
Any person violating any provision of this chapter or any rule, regulation, or order issued thereunder, shall be guilty of a misdemeanor and
upon conviction shall be punished as provided by law. N.D. CENT. CODE §
23-25-10 (1960).
N.D. CENT. CODE § 38-14-03 (Supp. 1970), makes it "unlawful, after
January 1, 1970, for any operator to engage in surface mining, In an area
where the overburden shall exceed ten feet in depth, without first obtaining
from the commission a permit to do so."
N.D. CENT. CODE § 38-14-12 (Supp. 1971), makes a violation of the permit requirement a misdemeanor. Each day of operation is to be a separate
violation resulting in a minimum penalty of $50 and a maximum penalty of
$1,000 for each violation.
N.D. CENT. CODE § 2-07-13 (Supp. 1971), provides: "Any person contracting for or conducting any weather modification activity without being
licensed in accordance with the provisions of this chapter or otherwise violating the provisions thereof shall be guilty of a misdemeanor and upon conviction shall be punished by a fine of not less than fifty dollars nor more
than one hundred dollars or by imprisonment in the county jail for thirty
days, or by both such fine and imprisonment."
N.D. CENT. CODE § 20-04-10 (1960), provides: No person, at any time,
shall kill, catch, take, or ship, or cause to be shipped to any person within
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do so, law enforcement people outside the agencies must enforce
these laws, or they may go the way of the unenforced North Dakota
anti-gambling laws.
However, if we are to have even a minimum enforcement
of our environmental laws, all lawyers must participate in the
process. In North Dakota, the following law has been on the books
in one form or another since statehood:
Every person who deposits or places, or causes to be
placed, any dead animal, offal, or other refuse matter offensive to the sight or smell or deleterious to health, upon
the banks or in the waters of any lake or stream so far
as the same is within the jurisdiction of this state, is guilty
of a misdemeanor, and shall be punished by a fine of not
less than twenty dollars nor more than one hundred dollars. 99
It apparently never did much good. It is doubtful that anyone
ever attempted to enforce it.
There are several things that lawyers can do in the enforcement process. They can educate laymen about what the laws are.
They can speak to (perhaps even teach classes) grade school,
high school, college, and university students. They can speak
to various groups. They can write newspaper stories; they can
write texts for use in local education programs.
They can lobby for enforcement from the proper officials. When
an enforcement officer is short of money, he has a choice to
make. Which law will he enforce? The legislature must be lobbied
for more enforcement money also. But more important, busy enforcement officers will let sleeping dogs lie. They need to be complained to frequently before they will assume a problem exists
that needs their attention. The State Health Department, for example, has enough to do with its limited staff and budget'00 without

N.D.

N.D.
99.
100.

or without this state, nor purchase, offer or expose for sale, or sell, nor have
In possession or under his control, any harmless wild bird, or any part
thereof, irrespective of whether such harmless wild bird was captured or
killed within or without the borders of this state.
A violator, who is guilty of a misdemeanor, is to be punished by a fine of not
less than $25 nor more than $100 or imprisonment not less than 10 days nor
more than 30 days or both.
The 1971 legislature passed a new law on noise pollution. That law provides:
Any person, firm, corporation, partnership, association or other legal entity
w lfullyi violating these established standards, rules or regulations shall be
guilty of a misdemeanor and punishable by a fine of not more than $1,000
(emphasis added).
CEN.
CoDE § 23-01-17 (1960), as amended, (Supp. 1971).
The Food, Drug and Cosmetic Act which includes as a violation pesticide
residue on agricultural products in excess of established toleration levels
specifically provides:
It shall be the duty of each state's attorney to whom the department reports any violation of this chapter occurring in his county, to cause appropriate proceedings to be instituted in the proper courts without delay and to
be prosecuted in the manner required by law.
CENT. CODE § 19-02.1-06 (1960).
N.D. CENT. CODE § 61-01-13 (1960).
See notes 64, 95 8upra.
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spending time going around looking for more problems. So, complain to the State Health Department, complain to the county health
board (and perhaps even inform the county health board of what its
powers are). Furthermore, suppose that the State Health Department goes to the legislature and asks for more enforcement money,
and the legislators ask: "Well, how many complaints did you have
last year?" And the official responds, "2 from Grand Forks, 3
from Fargo" and so on. Would it seem more impressive if he
could say, "36 from Grand Forks, 45 from Fargo . . . [and
so on] most of which we haven't had time to investigate yet?"
Perhaps the best enforcement avenue for the lawyer is litigation.
But there are many hurdles for the lawyer in the environmental
litigation process.
Getting the client into court. The "standing" doctrine used
to prevent many clients from getting into court unless they could
show some pecuniary interest being affected. Now, however, apparently even judges have recognized that there is more to life
than money and that the courts were not just designed to reflect
economic values and interests and no others. 1° So the lawyers
have cracked this nut but only by insistent pounding at the courthouse doors. Several legislatures have helped to date. A recent
Michigan law states in part:
(1) The attorney general, any political subdivision of
the state, any instrumentality or agency of the state or of
a political subdivision -thereof, any person, partnership, corporation, association, organization or other legal entity may
maintain an action in the circuit court having jurisdiction
where the alleged violation occurred or is likely to occur
for declaratory and equitable relief against the state, any
political subdivision thereof, any instrumentality or agency
of the state or of a political subdivision thereof, any person,
partnership, corporation, association, organization or other
legal entity for the protection of the air, water and other
natural resources and 'the public trust therein from pollution, impairment or destruction.0 2 (Emphasis added).
It is questionable to what extent the private citizen has standing to enforce environmental laws in North Dakota. 1 3
101. The most recent United States Supreme Court decision on standing, Sierra Club
v. Morton, 405 U.S. 727 (1972), makes this clear:
We do not question that this type of harm [destruction of natural, scenic,
and historic objects and wildlife] may amount to an "injury in fact" sufficient to lay the basis for standing under § 10 of the A.P.A. Aesthetic and
environmental well-being, like economic well-being, are important ingredients
of the quality of life in our society.
Id. at 737.
102.
MICH. COMP. LAWs AN. § 691.1202 (Supp. 1972).
103. None of the environmental laws specifically purport to grant such power. An
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Establishing substantive rights. But even assuming that the
attorney can get his client into court, there has to be a substantive
right to put forth or he will be thrown right out again, although
in some cases litigating whether an administrative agency has
followed the proper procedure may be fruitful.
Now to some it may seem like an infringement upon their
persons or property that they have to inhale, smell, view, get sick
from, and probably even die from, what someone else has put
into the earth, air, or water. To give the judges their due, it must
be remembered that back in the 12th century in England some
then enlightened judges helped develop a concept referred to as
nuisance. But it has gone downhill ever since. Essentially today,
it means not that a wrong is a wrong, but that a wrong is a
wrong only if it is not very important. States have since legislated
that under some circumstances one shall not pollute the air or the
water, but then to what extent can private parties use that legislation as a basis for suit? May the client act as private attorney
general to enforce general citizen rights? Yes, in many states. 1 4
Must a specific interest of the client be affected, as contrasted
with enforcement of general citizen rights? Yes, in some jurisdictions .105
Proving your case. Now assuming that the client has established
that he has a right that X not pollute, it still must be shown
that X is polluting. Not only that, his polluting has to be linked
to the injury, unless, of course, a public right is being enforced.
In the vernacular the plaintiff has the "burden of proof." Why?
Apparently because he started the case. Now back in the 12th century, the judges or suitors used to give judgment by awarding
proof to one party or the other based on numerous factors. Have
we really progressed?
Further, pollution can be very technical, and it may cost quite
a bit of money to hire all of the engineers and scientists needed
to "prove" the case. Several legislatures have shifted the burden
of proof or affected it in some way. 108
B. Private Common Law Remedies.
The familiar common law remedies of trespass,

10 7

nuisance, 1 8

examination of the NORTH DAKOTA ADMINISTRATIVE AGENCIES PRACTICE ACT (N.D. CENT.
CODE ch. 28-32 (1960), as amended, (Supp. 1971)) is not very promising.
104. For example, Michigan, Florida, Connecticut, Illinois, Minnesota, Indiana and
Massachusetts.
105. For example, under federal law.
106. For example, Michigan and Connecticut. See provisions in Appendix II.
107. See Note, Constitutionalism and Ecology, 48 N.D. L. REV. 307, 317-18 (1972).
108. Id. at 315-17. See N,D, CENT, C oIE ch. 42-01 (1960), as amended, (1971 Supp),
§ 31-11-05(5) (1960),
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and negligence 0 9 are available in North Dakota for a variety of
conduct. Strict liability may be available under some circumstances
as well. 110
Several North Dakota cases have involved trespass, nuisance,
and/or negligence. As early as 1919, the North Dakota Supreme
Court held that a complaint alleged a cause of action where the
plaintiff was suing defendant railroad for damages allegedly resulting from smoke, noxious vapors, noise, vibrations and cinders from
defendant's trains invading the plaintiff's land:
The owner of land possesses the right to use and enjoy
the same free from the pollution of air thereupon so as to
amount to a nuisance. This is a property right incident to
his ownership of the land. For violation of this right an action
in the nature of trespass to realty may be maintained."'.
This language was quoted, approved, and applied again in 1942.112
The city of Bismarck had established a city dump next to plaintiff's
land and home. "The atmosphere over plaintiff's premises has
become impregnated with ashes, smoke, noxious gases and odors,
to such an extent that the property has become wholly undesirable
and largely worthless for dwelling purposes. ' 113 The court held
this to violate the North Dakota Constitution provision that prohibits
the taking or damaging of private property without payment of
114
just compensation.
The Court had also faced an air pollution problem in 1942
arising from "offensive and nauseating odors, stenches and gases." 1 5
The odors came from the Heart River and were due to the city
of Dickinson dumping sewage into the river. It affected the plaintiff's
hotel in that guests could not sleep and found difficulty in eating
meals. The city defended on the basis that it was performing
a function prescribed by law-maintaining sewers. Since plaintiff
was not the riparian owner, that law was not explored; the court
viewed it as a nuisance action. The court found that the statutory
authority did not mean that authorized acts could be done "inan
unreasonable or improper manner." 16 Here. there was too much
relatively untreated sewage dumped in for too long a time. The
award was sustained.
109. Note, Constitutionalism and Ecology, 48 N.D. L. PEv. 307, 818-19 (1972).
110. Id. at 319-20.
111. Igmundson v. Midland Continental R.R., 42 N.D. 455, 173 N.W. 752, 753 (1919)
(Robinson, J., dissenting).
112. Donaldson v. City of Bismarck, 71 N.D. 592, 3 N.W.2d 808 (1942).
113. Id. at 812.
114. N.D. CONST. art. I, § 14.
115. Messer v. City of Dickinson, 71 N.D. 568, 3 N.W.2d 241, 242 (1942).
116. Id. at 245.
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A similar type case was decided in 1953.117 The Court held that:
Where a municipality purposely or negligently so operates a sewage disposal plant that it becomes a nuisance
which results in injury to property, the municipality is liable
for damages
in an amount sufficient to compensate for the
18
injury. "
The defendant city had discharged sewage into a creek that
crossed the plaintiff's farm, resulting in a "nauseating stench."
Because of an evidentiary problem as to proof of damages, the
award to plaintiff was reversed.
In 1924, the Supreme Court had observed "That noise alone
may be so great at times and under certain circumstances as to
amount to an actionable nuisance seems to be well established. .
,119 The court considered this statement in relation to
construction of a ball park and stadium but upheld an order denying
a preliminary restraining order. The court wanted to wait to see
what happened.
In 1911, one landowner had sued another landowner for damages because defendant had not destroyed wild mustard growing
on his farm and the plants had seeded themselves onto plaintiff's
land.12 0 The plaintiff conceded that there was no common law duty
and proceeded on the basis that a statutory duty had been breached.
The court found that the legislature would have to speak more
clearly than it did to establish such a duty, and, anyway, the
county had not prescribed relevant regulations pursuant to the
state law.
In 1967 the Court allowed a plaintiff to recover for nuisance
when material from the defendant city's sanitary landfill washed
onto plaintiff's land in a flow of surface water during a rain
storm .121

Thus it is clear that over a substantial number of years, the
North Dakota Supreme Court has recognized trespass, negligence,
and nuisance, in a number of cases as proper means of pursuing
environmental matters. In all of these cases, of course, there had
been a specific injury to the particular plaintiff, and no general
public environmental rights, as such, were being enforced.
But what does it mean to win one of these suits? The client
may wind up with only a monetary judgment; the net result may
be that the client has sold an easement to the polluter which
117.
118.
119.
120.
121.

Ktinnschtzke v. City of Glen UllIn, 79 N.D. 495, 57 N.W.2d 588 (1953).
Id. at 596-97.
Riffey v. Rush, 51 N.D. 188, 199 N.W. 523, 525 (1924).
Langer v. Goode, 21 N.D. 462, 131 N.W. 258 (1911).
Thorson v. City of Minot, 153 N.W.2d 764 (N.D. 1967).

SURVEY OF ENVIRONMENTAL LAW

will allow the polluter to go on polluting. 122 Granting of injunctions
is discretionary with the court.
C. Conclusion.
North Dakota has substantial breadth in its environmental laws
1 28
The
although legislation is lacking on several important topics.
envimost important defect, however, is the absence of an overall
ronmental policy or protection act.
Much of North Dakota's environmental legislation that does
exist is lacking in substantive depth; for instance, strip-mine reclamation and pesticide control laws come to mind.
Also, there are enforcement problems for the laws already on
the books, however deficient, due primarily to a lack of funding
for enforcement. Perhaps existing personnel will find more time
available for enforcement as they complete their task of formulating
all of the necessary implementing rules and regulations, a very
time consuming job.
While private environmental litigation has occurred in North
Dakota, it is nowhere near the proportion that exists in other states;
this cannot help but increase substantially here.

122.
123.

See, e.g., Boomer v. Atlantic Cement Co., 26 N.Y.2d 219, 257 N.E.2d 870 (1970).
See Appendix III, for a recent Michigan enactment to preserve wilderness.
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APPENDIX II
ENVIRONMENTAL PROTECTION ACT OF 1971
SUBSTITUTE HOUSE BILL NO. 5037
PUBLIC ACT NO. 96
Connecticut Public Act 96 (1971):
An Act concerning a right of action for declaratory and equitable relief for the
protection of the air, water and other natural resources of Connecticut.
Be it enacted by the Senate and House of Representatives in General Assembly convened:
Section 1.
This act shall be known and may be cited as "The Environmental Protection
Act of 1971."
Sec. 2.
It is hereby found and declared that there is a public trust in the air,
water and other natural resources of the state of Connecticut and that each
person is entitled to the protecton, preservation and enhancement of the same.
It is further found and declared that it is in the public interest to provide
all persons with an adequate remedy to protect the air, water and other natural
resources from unreasonable pollution, impairment or destruction.
Sec. 3.
The attorney general, any political subdivision of the state, any instrumentality
or agency of the state or of a political subdivision thereof, any person, partnership, corporation, association, organization or other legal entity may maintain an
action in the superior court for the county wherein the defendant is located,
resides or conducts business, except that where the state is the defendant,
such action shall be brought in Hartford county, for declaratory and equitable
relief against the state, any political -subdivision thereof, any person, partnership,
corporation, association, organization or other legal entity, acting alone, or
in combination with others, for the protection of the public trust in the air,
water and other natural resources of the state from unreasonable pollution,
impairment or destruction.
Sec. 4.
(a) When the plaintiff in any such action has made a prima facie showing
that the conduct of the defendant, acting alone, or in combination with others
has, or is reasonably likely unreasonably to pollute, impair or destroy the
public trust in the air, water or other natural resources of the state, the
defendant may rebut the prima facie showing by the submission of evidence
to the contrary. The defendant may also prove, by way of an affirmative
defense, that, considering all relevant surrounding circumstances and factors,
there is no feasible and prudent alternative to the defendant's conduct and
that such conduct is consistent with the reasonable requirements of the public
health, safety and welfare. Except as to the aforesaid affirmative defense,
nothing in this section shall be construed to affect the principles of burden
of proof and weight of the evidence generally applicable in civil actions.
(b) The court before which such action is brought may appoint a master
or referee, who shall be a disinterested person and technically qualified, to
take testimony and make a report to the court in the action. The costs of such
appointment may be apportioned to the parties if the interests of justice require.
Sec. 5.
(a) The court may grant temporary and permanent equitable relief, or
may impose such conditions on the defendant as are requried to protect the
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public trust in the air, water and other natural resources of the state from
unreasonable pollution, impairment or destruction.
(b) If administrative, licensing or other such proceedings are required
or available to determine the legality of the defendant's conduct, the court
in its discretion may remand the parties to such proceedings. In so remanding
the parties -the court may grant temporary equitable relief where necessary
for the protection of the public trust in the air, water and other natural resources
of the state from unreasonable pollution, impairment or destruction and the
court shall retain jurisdiction of the action pending completion of administrative
action for the purpose of determining whether adequate consideration by the
agency has been given to the protection of the public trust in the air, water
or other natural resources of the state from unreasonable pollution, impairment
or destruction and whether the agency's decision is supported by competent
material and substantial evidence on the whole record.
(c) If the agency's consideration has not been adequate, and notwithstanding
that the agency's decision is supported by competent material and substantial
evidence on the whole record, the court shall adjudicate the impact of the defendant's conduct on the public trust in the air, water or other natural resources of
the state in accordance with this act.
(d) Where, as to any administrative, licensing or other proceeding, judicial
review thereof is available, the court originally taking jurisdiction shall maintain
jurisdiction for purposes of judicial review.
Sec. 6.
(a) In any administrative, licensing or other proceeding, and in judicial
review thereof made available by law, the attorney general, any political subdivision of the state, any instrumentality or agency of the state or of a political
subdivision thereof, any person, partnership, corporation, association, organization
or other legal entity may intervene as a party on the filing of a verified
pleading asserting that the proceeding or action for judicial review involves
conduct which has, or which is reasonably likely to have, the effect of unreasonably
polluting, impairing or destroying the public trust in the air, water or other
natural resources of the state.
(b) In any administrative, licensing or other proceeding, the agency shall
consider the alleged unreasonable pollution, impairment or destruction of the
public trust in the air, water or other natural resources of the state and no con,duct shall be authorized or approved which does, or is reasonably likely to,
have such effect so long as, considering all relevant surrounding circumstances
and factors, there is a feasible and prudent alternative consistent with the
reasonable requirements of the public health, safety and welfare.
Sec. 7.
This act shall be supplementary to existing administrative and regulatory
procedures provided by law and in any action maintained under this act, the
court may remand the parties to such procedures. Nothing in this section
shall prevent the granting of interim equitable relief where required and for as
long as is necessary to protect the rights recognized herein. Any person entitled
to maintain an action under this act may intervene as a party in all such procedures. Nothing herein shall prevent the maintenance of an action, as provided
in this act, to protect the rights recognized herein, where existing administrative
and regulatory procedures are found by the court to be inadequate for the
protection of the rights. At the initiation of any person entitled to maintain
an action under this act, such procedures shall be reviewable in a court of
competent jurisdiction to the extent necessary to protect the rights recognized
herein. In any judicial review the court shall be bound by the provisions,
standards and procedures of this act and may order that additional evidence
be taken with respect to the environmental issues involved.
Approved May 2, 1971.
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Michigan Compiled Laws Annotated §§ 691.1201 - .1207 (Supp. 1971):
691.1201 Short title
Sec 1. This act, shall be known and may be cited as the "Thomas J. Anderson, Gordon Rockwell environmental protection act of 1970".
691.1202 Actions for declaratory and equitable relief; standards for pollution
or anti-pollution devices or procedure
Sec. 2. (1) The attorney general, any political subdivision of the state, any
instrumentality or agency of the state or of a political subdivision thereof, any
person, partnership, corporation, association, organization or other legal entity
may maintain an action in the circuit court having jurisdiction where the alleged
violation occurred or is likely to occur for declaratory and equitable relief
against the state, any political subdivision thereof, any instrumentality or agency
of the state or of a political subdivision thereof, any person, partnership, corporation, association, organization, or other legal entity for the protection of
the air, water and other natural resources and the public trust therein from
pollution, impairment or destruction.
(2) In granting relief provided by subsection (1) where there is involved
a standard for pollution or for an anti-pollution device or procedure, fixed
by rule or otherwise, by an instrumentality or agency of the state or a political
subdivision thereof, the court may:
(a) Determine the validity, applicability and reasonableness of the standard.
(b) When a court finds a standard to be deficient, direct the adoption
of a standard approved and specified by the court.
691.1202a Surety bonds or cash, posting to secure costs or judgments
Sec. 2a. If the court has reasonable ground to doubt the solvency of the
plaintiff or the plaintiff's ability to pay any cost or judgment which might be
rendered against him in an action brought under this act the court may order
the plaintiff to post a surety bond or cash not to exceed $500.00.
691.1203 Prima facie showing of pollution, rebuttal; affirmative defenses, burden
of proof; weight of evidence; masters or referees; costs, apportionment
Sec. 3. (1) When the plaintiff in the action has made a prima facie showing
that the conduct of the defendant has, or is likely to pollute, impair or destroy
the air, water or other natural resources or the public trust therein, the defendant
may rebut the prima facie showing by the submission of evidence to the contrary.
The defendant may also show, by way of an affirmative defense, that there
is no feasible and prudent alternative to defendant's conduct and that such conduct
is consistent with the promotion of the public health, safety and welfare in
light of the state's paramount concern for the protection of its natural resources
from pollution, impairment or destruction. Except as to the affirmative defense,
the principles of burden of proof and weight of the evidence generally applicable
in civil actions in the circuit courts shall apply to actions brought under this act.
,(2) The -court may 'appoint a master or referee, who shall be a disinterested
person and technically qualified, to take testimony and make a.record and a
report of his findings to the court in the action.
(3) Costs may be apportioned to the parties if the interests of justice require.
691.1204 Granting equitable relief; Imposition of conditions; remitting parties
to other proceedings; review
Sec. 4. (1) The court may grant temporary and permanent equitable relief,
or may impose conditions on the defendant that are required to protect the
air, water and other natural resources or the public trust therein from pollution,
impairment or destruction.
(2) If administrative, licensing or other proceedings are required or available
to determine the legality of the defendant's conduct, the court may remit
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the parties to such proceedings, which proceedings shall be conducted in accordance with and subject to the provisions of Act No. 306 of the Public Acts of
1969, being sections 24.201 to 24.313 of the Compiled Laws of 1948. In so remitting
the court may grant temporary equitable relief where necessary for the protection of the air, water and other natural resources or the public trust therein from
pollution, impairment or destruction. In so remitting the court shall retain
jurisdiction of the action pending completion thereof for the purpose of determining whether adequate protection from pollution impairment or destruction
has been afforded.
(3) Upon completion of such proceedings the court shall adjudicate the
impact of the defendant's conduct on the air, water or other natural resources
and on the public trust therein in accordance with this act. In such adjudication
the court may order that additional evidence be taken to the extent necessary
to protect the rights recognized in this act.
(4) Where, as to any administrative, licensing or other proceeding, judicial
review thereof is available, notwithstanding the provisions to the contrary of
Act No. 306 of the Public Acts of 1969, pertaining to judicial review, the
court originally taking jurisdiction shall maintain jurisdiction for purposes of
judicial review.
691.1205 Intervention; determination as to pollution; collateral estoppel; res
judicata
Sec. 5. (1) Whenever administrative, licensing or other proceedings, and
judicial review thereof are available by law, the agency or the court may permit
the attorney general, any political subdivision of the state, any instrumentality
or agency of the state or of a political subdivision thereof, any person, partnership, corporation, association, organization or other legal entity to intervene
as a party on the filing of a pleading asserting that the proceeding or action
for judicial review involves conduct which has, or which is likely to have,
the effect of polluting, impairing or destroying the air, water or other natural
resources or the public trust therein.
(2) In any such administrative, licensing or other proceedings and in any
judicial review thereof, any alleged pollution, impairment or destruction of
the air, water or other natural resources or the public trust therein, shall be
determined, and no conduct shall be authorized or approved which does, or
is likely to have such effect so long as there is a feasible and prudent alternative
consistent with the reasonable requirements of the public health, safety and
welfare.
(3) The doctrines of collateral estoppel and res judicata may be applied
by the court to prevent multiplicity of suits.
691.1206 Supplementary to existing administrative and regulatory procedures
Sec. 6. This act shall be supplementary to existing administrative and regulatory procedures provided by law.
691.1207 Effective date
Sec. 7. This act shall take effect October 1, 1970.
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APPENDIX III
Mich. Comp. Laws Ann § 322.751 et seq.:
§ 322.751
This act shall be known and may be cited as the "wilderness and natural
areas act of 1972".
§ 322.752
As used in this act:
(a) "Board" means the wilderness and natural areas advisory board created pursuant to Section 3.1
(b) "Commission" means the commission of natural resources.
(c) "Department" means the department of natural resources.
(d) "Wilderness area" means a tract of undeveloped state land or water
under control of the department and dedicated and regulated by the commission
pursuant to this act which:
(i) Has 3,000 or more acres of state land or is an .island of any size.
(ii) Generally appears to have been affected primarily by forces of nature
with the imprint of man's work substantially unnoticeable.
(Iii) Has outstanding opportunities for solitude or a primitive and unconfined
type of recreation.
(iv) Contains ecological, geological or other features of scientific, scenic
or historical value.
(e) "Wild area" means a tract of undeveloped state land or water under
control of the department and dedicated and regulated by the commission
pursuant to this act which:
(i) Is less than 3,000 acres of state land.
(ii) Has outstanding opportunities for personal exploration, challenge or
contact with natural features of the landscape and its biological community.
(iii) Possesses 1 or more of the characteristics of a wilderness area.
(f) "Natural area" means a tract of state land or water under control of
the department and dedicated and regulated by the commission pursuant to this
act which:
(i) Has retained or reestablished its natural character, or has unusual
flora and fauna or biotic, geologic, scenic or other similar features of educational
or scientific value, but it need not be undisturbed.
(ii) Has been identified and verified through research and study by qualified
observers.
(iii) May be coextensive with or part of a wilderness area or wild area.
§ 322.753
(1) The wilderness and natural areas advisory board is created within the
department of natural resources. The board shall consist of 7 citizens of the
state who shall be appointed by the governor with the advice and consent
of the senate; 1 shall be from the Upper Peninsula; 1 shall be from the
Lower Peninsula north of townline 16; 3 members shall possess experience
in the evaluation and preservation of wilderness or natural areas; 1 shall be
trained and experienced in wildlife biology; 1 shall be a registered forester,
trained and experienced in forest ecology, silviculture and protection of forest
land; 1 shall be qualified in outdoor education and nature interpretation; and
1 shall represent those industries whose basic resources come from the lands
and forests. The board shall elect 1 of its members as chairman. Members
shall serve for terms of 3 years each except that of the members first appointed,
2 shall be appointed for terms of 1 year, 2 for 2 years and 3 for 3 years. Members
shall serve without compensation.
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(2) The board shall make recommendations for the dedication and administration of wilderness areas, wild areas and natural areas in accordance with
this act. The board shall enlist the voluntary cooperation and support of interested
citizens and conservation groups.
§ 322.754
(1) Within 6 months after the effective date of this act, and each year
thereafter, the department shall review all state land under its control and shall
identify those tracts which in its judgment best exhibit the characteristics
of a wilderness area, wild area or natural area. The department shall propose
to the commission land which in its judgment is most suitable for dedication by
the commission as wilderness areas, wild areas or natural areas. The department
shall administer the proposed land so as to protect its natural values.
(2) The board or a citizen may propose to the commission land which in its
judgment exhibits the characteristics of a wilderness area, wild area or natural
area and is suitable for dedication by the commission as -such or may propose
the alteration or withdrawal of previously dedicated areas. Land under control
of the department which has been dedicated or designated before the effective
date of this act as a natural area, nature study area, preserve, ntural reservation, wilderness, or wilderness study area shall be considered by the board and if
eligible proposed for dedication. The proposals of the board shall be filed with
both houses of the legislature.
(3) Within 90 days after land is proposed in accordance with subsections (1)
or (2) the commission, with prior approval of the board, shall make the dedication
or issue a written statement of its principal reasons for denying the proposal. The
commission shall dedicate a wilderness area, wild area or natural area, or alter
or withdraw the dedication by promulgating a rule in accordance with and subject to Act No. 306 of the Public Acts of 1969, as amended, being sections 24.201
to 24.315 of the Compiled Laws -of 1948. The department shall hold a public
hearing relative to the dedication in the county where the land to be dedicated
is located before a rule making the dedication may be promulgated. Not more
than 10% of state land under the control of the department shall be dedicated
pursuant -to this act. All persons who have notified the commission in writing
during a calendar year of their interest in dedication of areas under this act shall
be furnished 'by the commission with a notice of 'all areas pending dedication or
alteration or withdrawal from dedication during that calendar year.
(4) The commission may exchange dedicated land for the purpose of acquiring other land which, in its judgment, are more suitable for the purposes
of this act.
9 322.755
(1) The commission shall attempt to provide insofar as possible, wild areas
and natural areas in relative proximity to urban centers of more than 100,000
population.
(2) Private land or land under the control of other governmental units
may be designated in the same way 'as a wilderness area, wild area or natural
area by the commission and administered by the department under a cooperative
agreement between the owner and the commission.
322.756
The following are prohibited on state land in a wilderness area, wild area
or natural area or on state land proposed by the department for dedication
in 1 of these categories during the 90 days a dedication is pending pursuant to
section 4:1
(a) Removing, cutting, picking or otherwise altering vegetation except as
necessary for appropriate public 'access, the preservation or restoration of a
plant or wildlife species, or the documentation of scientific values and with
written consent of the department.
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(b) Granting an easement for any purpose.
(c) Exploration for or extraction of minerals.
(d) A commercial enterprise, utility or permanent road.
(e) A temporary road, landing of aircraft, use of motor vehicles, motorboats,
or other form of mechanical transport, or any structure or installation, except as
necessary to meet minimum emergency requirements for administration as
a wilderness area, wild area or natural area by the department.
(f) Trapping and hunting when recommended by the department.
§ 322.757
A person who lands an aircraft or operates a motor vehicle, motorboat
or other form of mechanical transport in a wilderness area, wild area or natural
area without the express written consent of the department is guilty of a misdemeanor.
322.758
(1) State land in a wilderness area, wild area or natural area shall be
maintained or restored so as to preserve its natural values in a manner compatible with this act.
(2) Grasslands, forested lands, swamps, marshes, bogs, rock outcrops,
beaches and wholly enclosed waters of this state which are an integral part of a
wilderness area, wild area or natural area shall be included within and administered as a part of the area.
§ 322.759
The department shall post signs in conspicuous locations along the borders
of a wilderness area, wild area or natural area. The signs shall give notice
of the area's dedication and shall state those activities which are prohibited
pursuant to section 61 and those activities which are punishable as a misdemeanor
pursuant to section 7.2
322.760
The department may acquire land through purchase, gift or bequest for
inclusion in a wilderness area, wild area or natural area.
§ 322.761
The local taxing authority shall
a wilderness, wild or natural area
rate of $2.00 per acre, whichever is
ments of wilderness, wild or natural
are assessed in the same ratio as
legislature shall appropriate from
section.

be entitled to collect from the state a tax on
within its jurisdiction at its ad valorem tax
less. The department shall audit the assessareas regularly to insure that such properties
similar properties in private ownership. The
the general fund for payments under this

322.762
(1) Nothing in this act shall be construed to affect or diminish any right
acquired or vested before the effective date of this act.
(2) Nothing in this act shall alter the status of land dedicated by the commission before the effective date of this act until dedicated pursuant to section
41 except that tax reverted lands shall be subject to section 11.2 Purchase
land dedicated by the commission before the effective date of this act shall be
subject to ad valorem taxes when dedicated pursuant to section 4.
322.763
This act shall take effect July 1, 1972.

